Department of Energy

officer Appeal File and supplements
filed pursuant to Rule 4 of the Board’s
Rules of Practice, 10 CFR part 1023,
which is made in the covered pro-
ceeding for which fees and other ex-
penses are sought.

(b) A request that the presiding ad-
ministrative judge order further pro-
ceedings under this section shall spe-
cifically identify the information
sought or the disputed issues and shall
explain why the additional proceedings
are necessary to resolve the issues.

§1023.326 Board decision.

The Board shall issue its decision on
the application as expeditiously as is
practicable after completion of pro-
ceedings on the application. Whenever
possible, the decision shall be made by
the same administrative judge or panel
that decided the contract appeal for
which fees are sought. The decision
shall include written findings and con-
clusions on the applicant’s eligibility
and status as a prevailing party, and an
explanation of the reasons for any dif-
ference between the amount requested
and the amount awarded. The decision
shall also include, if at issue, findings
on whether the agency’s position was
substantially justified, whether the ap-
plicant unduly protracted the pro-
ceedings, or whether special cir-
cumstances make the award unjust. If
the applicant has sought an award
against more than one agency, the de-
cision shall allocate responsibility for
payment of any award made among the
agencies, and shall explain the reasons
for the allocation made.

§1023.327 Reconsideration.

Either party may seek reconsider-
ation of the decision on the fee applica-
tion in accordance with 10 CFR 1023.120,
Rule 27.

[57 FR 53542, Nov. 12, 1992, as amended at 62
FR 24808, May 7, 1997]

§1023.328 Judicial review.

Judicial review of a final Board deci-
sion on an application for an award
may be sought as provided in 5 U.S.C.
504(c)(2).

§1024.3

§1023.329 Payment of award.

An applicant seeking payment of an
award shall submit to agency counsel a
copy of the Board’s final decision
granting the award, accompanied by a
certification that the applicant will
not seek review of the decision in the
United States courts. Agency counsel
will forward the submission to the ap-
propriate disbursing official. The agen-
cy will pay the amount awarded to the
applicant within 60 days.
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§1024.1 Scope and purpose.

These procedures establish a process
permitting recipients of financial as-
sistance to appeal adverse final deci-
sions made by financial assistance offi-
cers or contracting officers. The objec-
tive is to provide a timely, just, and in-
expensive resolution of disputes involv-
ing grants, cooperative agreements,
loan guarantees, loan agreements, or
other financial assistance instruments.

§1024.2 Authority.

The authority of the Board derives
from direct delegation of the Secretary
to hear and decide finally for the De-
partment appeals from any decision
brought before it on disputes arising
under financial assistance agreements.

§1024.3 General.

(a) A recipient or party to a grant,
cooperative agreement, loan guarantee
or agreement, or other such financial
assistance may have a right to appeal
disputes with the Department. Such a
right may be set forth in statutes, in
Departmental regulations dealing with
the type of financial assistance in-
volved, or in the agreement itself.
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§1024.4

(b) Appeals are decided by the Finan-
cial Assistance Appeals Board in Ac-
cordance with the procedures set forth
in these regulations. Decisions will be
by majority vote and will be the final
disposition of the matter within the
Department.

(1) The Board is located in the Wash-
ington, DC metropolitan area and its
address is: Webb Building, room 1006,
4040 North Fairfax Drive, Arlington,
Virginia 22203.

(2) The Administrative Judge as-
signed to hear and develop the record
on an appeal has authority to act for
the Board with respect to such appeal
within the limits assigned and as set
forth in these rules.

(c) In order that a right to appeal
may be exercised in a timely manner, a
financial assistance recipient must ap-
peal, in writing, within 60 days after
receipt of a ‘‘final decision’” on the
matter by a financial assistance or
contracting officer.

(d) The appeal may take one of the
following three alternative courses, de-
pending on the amount of the claim
and degree of formality desired or
needed:

(1) The first method is to proceed on
the basis of a written record, without
any oral presentations. It is the
quickest and simplest process available
to an appellant. All appeals involving
less than $10,000 will be decided on this
basis, unless, on application made by
the appellant, or the respondent, the
Board rules otherwise. This method is
also available for appeals where the
amount in dispute is more than $10,000
if an election is made in accordance
with Rule 2. (See §1024.4)

(2) A second method is to use a con-
ference-type hearing in which the writ-
ten record is supplemented with an in-
formal oral presentation. It is the sec-
ond fastest process available to an ap-
pellant and is conducted in a relatively
informal manner which may require
little, if any, testimony, and may even
be conducted by a telephone conference
call where deemed appropriate.

(3) The third method, and the most
time consuming is the use of an adver-
sary evidentiary hearing. Because of
the procedural and logistical aspects
involved, this method is more expen-
sive and time consuming than the
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other two methods for both the appel-
lant and respondent. Generally, this
method is used only if there are com-
plex facts in dispute.

(e) All three methods are designed to
be as informal as possible; neverthe-
less, it should be recognized that the
Board must have an adequate record on
which to base a sound decision. While
an orderly presentation of evidence is
required, the Board attempts to be as
flexible as possible in the interests of
arriving at an impartial, inexpensive
and expeditious resolution of the mat-
ter.

(f) The services of an attorney are
not necessarily required, especially as
to the first method. The appellant
should note, however, that the respond-
ent is represented by an attorney.
Hearings, if held, are transcribed, and
witnesses are required to present infor-
mation or evidence at such hearings
under oath. In each case, the Board
shall issue a written decision unless
otherwise requested by a party and the
request is approved.

[45 FR 29764, May 5, 1980, as amended at 57
FR 56441, Nov. 30, 1992]

§1024.4 Rules of procedure.

The following rules of procedure shall
govern all financial assistance disputes
appealed to the Board in accordance
with this subpart:

RULE

. Filing of an appeal; acknowledgment.
. Selection of an appeal method.
. Development of the record.
. Objections to evidence submitted.
. Alternative methods of appeal.
. Parties to the appeal.
. Representation before the Board.
. Dismissal for failure to meet deadlines
and other requirements.
9. The Board’s powers, functions, and re-
sponsibilities.
10. Ex parte communications (communica-
tions outside the record).
11. Notice and location of hearings.
12. Calculation of time periods.

O~NOOUTAWNE

RULE 1. FILING OF AN APPEAL;
ACKNOWLEDGMENT

(a) A brief written notice of appeal, along
with a copy of the final agency decision
being appealed shall be submitted within 60
days after receipt of the decision. The notice
must indicate that an appeal is intended, and
must clearly state the issues in controversy,
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